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1. Where contracting officer's determination to procure
on sole source basis, is based on 10 U.S.C. 5 2304
(a)(2), ASPR 202.2(vi), a Uniform Material Movement
and Issue Priority designator of 3 and a tight
delivery schedule, determination is reasonable and
will nut be questioned by GAO.

2. Contention that item being procured by agency
r.KAy violate patent rights of protestar will
not be considered because-remedy of aggrieved
party iq action in Court of Claims against Govern-
rient for damages or admi'istrative settlement of
i,:laim by aaer

3. Allegation that contractor may not have right to
offer item to agency rcises questions dealing with
dispute between private parties and is not for GAO
coy s ideratinn.

Bingham Ltd. (Bingham) piotests the sole source
procurement from United States Armament Corporation
(USAC) of ammunition converiton kits for the M16Al
rifle by the U.S.. Army Armament Materiel Readiness
Command (ARRCOM), Rock Isiand, Illinuis. Tha con-
version kits permit the use of caliber .2'2 long rifle
ammunition in place of aore expensive 5.56mm ammunition
during M16A1 rifle training. The agency expects to
save at least 5 cer'e per round and total estimated
annual savings of over $6,300,000.

Bingham contends that its unsolicited proposal of
December 2, 1976 offering a superior and less expensive
conversion kit was never properly considered by ARRCON,
that its kit was never fairly tested, that its conver-
Pion kit is in production and available as an off the
shalf item and that a sole source procurement from USAC
is not Justified.
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The Army contends tthat rhe USAC kit in-the only one
available which has been properly tested and type classi-
fied under Army Regulations 70-1 and 71-6 as standard for
Army use, that the kits are urgently needed in order to
realize substantial cost savings in its trainit; programs
and that consideration of the Bingham kit would require
an expensive test program exceeding 12 months which wouild
require an unacceptable delay.

The record indicates that in the early 1970's, the
Army tested various conversion klts offered by industry
and one designed by the Army. After extensive teats, the
kits offernd by USAC and the Military Armaments Corporation
(MAC.) were found to be acceptable and both companies were
solictted in January 1976 for offetrs for 10,457 kits and
spare parts. MAC did not respond because of bankruptcy
and a letter contract was awarded to USAC on April 15,
1976 prior to type classification (standardization) pur-
suant to the above-cired regulations. This letter contract
has since been replaced by a formal contract and the USAC
conversion kit was type classified on April 29, 1977 par-
suant to AR 71-6. A new requirement for 55,000 kite has
developed.

The Determination and Pindingsissued by the con-
tract4 ng officer on May 14, 1977 states an intention to
procure by negotiation rather than by formal advertising
under the "public exigency" exception of 10 U.S.C. 2304
(a)(2), as implemented by Armed Services Procurement
Regulation (ASPR) I 3-202.2(vi). This ASPR provision
authorizes procurement by negotiation when the purchase
request cites a Uniform Material Movement and Issue
Priority System (UMMIPS) designator 1 through 6, inclu-
sive. In this case, the procurement was assigned a
UMMIPS designator of 3. Although use of the public
exigency exception does not alone provide the procuring
agency with authority to procure on a noncompetitive basis,
the agency is vested with considerable discretion in deter-
mining what amount of competition is consistent with the
exigency situation. IN-TROL, a Division of Asepco Cort.,
B-181073, October 15, 1974, 74-2 CPD 204. In determining
the propriety of an award under a cole source solicitation,
the standard to be applied is one of reasonableness and
unless it is shown that the agency acted without a reason-
able basis this Office will not question the award. North
Electric ComPany, B-182248, March 12, 1975, 75-i CPD 150.
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The re.;ord indicates that the conversion kit offered
by Binghsm's unsolicited proposal of De-ember 2, 1976
yas an "At-thbison Mark LI" whhereas the kit previously
offered by HAL was an "Atchirson 14:. I" model. Neither
ue,,el has boen type classified although the "Archisaon
Mark I" had undergove extensivotesting by the Army
several years ago. The new "Atchisson Marit II" was
cbrisidered by the Army to: be sufficiently different from
the Mark I that a completL new testing program of the
Mark II would be necesesry. hixiZham contends that the
Army type clasuSfied USAC''i conversion kit within aix
weeks and challenges tsic 'trmy's sLttement that astEing
of its kit would take at least a year. Vc record, how-
ever, indicates that the final testing for type C:assifi-
rGation of the USAC kit followed several years of testing
and an initial production run. It provides no basis for
the proteoter's belief that the "Atchissrin Aark II" model
could be adequately tested within six weeks.

An agency's derision to procure or. a sole-source
basis can be justified where procurement from other
sources would prevent fulfilling the objectives of the
procurement within the time nermitted, Janke and Company,
Incorpbrated, B-181064, August 29, 1974, 76-,2 CPD 126.
The procuring agency made a determina:!n.- -ta corm-
petitive procurement was not feasible - -- only USAC
could meat the required delivery scbedu.: in the basis
of the record before us, iwe are untble -ictlude that
this dctermini ion was unreasonable. It .totred, how-
aver, that the agency's determination that competitive
procurement is not feasible in this Instance also states
that future procurement3 will be on a competitive basis.

Dinghnam's allegations challenging the projected cost
savings to be realized from use of the USAC conversion
kit arid purporting to show the superiority of its kit
over tnat of USAC have not been proven to the satiafac-

II' tion of the agency. We know of no basis in law or logic
requiring the agency to suspend procurement of urgently
needed Items while it performs tests required to sub-
atantiate such allegations.
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Hingham also states that it currently has lawsuits
against USA.C for patent infringement and contesting the
ownership of the conversion kit offered by USAC. These
matters are not for resolution by this Office. As
regarde pate.t infringement, 28 U.S.C. I 1498 *1970)
prevents Government contractors nr sabcontractora from
being subjected to suite; for alleged infringement of
any patents in providing items to the Government. In
such matters, the rsmedy of the aggrieved pavty in an
action against the Government in the Court of Claims foe
damages or adm±ii'etrative settlement of claim by the
agency, if appropriate. Ultraviolet Purification Systeits,
Inc., B-185178, July 15, 1976, 76-2 CPD 46; International
Tel & Tel Corp. v. United States, 536 F. 2d 1361 (Ct. Cl.
1976). Moreovet, the ownership iszsue which involves a
dispute between privatr parties is properly before the
courts and is not for consideration under our rid Protest
Procedures.

Accordingly. this protest is denied.

Deputy ComptrolleAr
of the United States
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3- 169306 October 4, 1977

The Honorable Elliott H. Leviras
House of uiepreaentative3

Dear Mr. Levitas:

We refer to your letter of July 8, 1977 in regard
to the protest of 3inghaL. Ltd. concerning the sole
source award if a contract by the Unitec States Army
to the United States Armament Corporation.

By decision of Loday, copy enclosed we have denied
the protest.

Sincerely yours,

Deputy Comptrolle General
of the United States

Enclosure



COMPTROLLER aCNERAL OF THE UNITEO TATi A
WA4INOTON, D.C. S48

B-189306 October 4, 1977

The Honorable Richard Stone
United States Senator
Suite 200B-2639 North Monroe
Tallahassee, Florida 32303

Dear Senator Stone:

We refer to your interest in regard to the protest
of Bingham Ltd. concerning the so>. source award of a
contract by the United States Army to the United States
Armament Corporation.

By decision of today, copy enclosed we have denied
the protest.

Sincerely yours,

Dputy Comptrollor General
of the United States

Enclosure
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The Honorable Sam Nunn
United States Senate

Dear Senator Nunn:

We refer to your letters of June 22, 1977 and
September 12, 1977 in regard to the protest of
Bingham Ltd. concerning the sole source award of
a contract by the United S:ateu Army to the United
States Armament Corporation.

By decision of today, copy enclosed we have denied
the protest.

Sincerely yours,

Deputy Comptroller General
of the United States

Enclosure




